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U.S. State Taxation

By Pablo Garciga

A major paradigm shift is on the ho-
rizon pertaining to sales tax nexus in
the US. Historically, physical presence
has been the lynchpin of a state’s pow-
er in imposing taxes. States argue that
in the modern business environment,

this concept of physical presence is
obsolete.

On 22 March 2016, South Dakota
(SD) enacted legislation requiring re-
mote sellers that do not have a physi-
cal presence in SD to collect sales tax
on sales made in the state. Certain re-
mote sellers that sell tangible property

s the Repeal of Quill’s
Physical Presence
’rinciple Unavoidable?

or services for delivery into SD will be
required to collect and remit sales taxes
as if they had physical presence in the
state. Remote sellers will be subject to
these new rules if they meet one of two
thresholds in either the preceding or
the current calendar year: sales to SD

...next page



customers exceed USD 100,000; o,
seller engaged in 200 or more transac-
tions with SD customers.

The law recognises that it is in op-
position to current constitutional stan-
dards and says the remote sellers’ ob-
ligations created by the law “until the
constitutionality of this law has been
clearly established by a binding judg-
ment, including a decision from the
Supreme Court of the United States
abrogating its existing doctrine” [SB
106, Laws 2016, §8(10).] Practically
speaking, until the physical presence
nexus requirement is overturned,
compliance with this law is voluntary.
Voluntary compliance is not usually
advisable as the automatic injunction
does not protect sellers who have vol-
untarily complied.

The Government may act to codify
the physical presence requirement.
On 14 July 2016, the No Regulation
without Representation Act of 2016
(H.R. 5893) was introduced in the U.S.
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The bill seeks to codify Quill’s phys-
ical presence requirement, without
this or similar action, the requirement
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could soon be overturned. For more
information, please see the full article
on GGI Forum.


http:/www.ggiforum.com
mailto:pablo.garciga%40funaro.com?subject=
http://www.funaro.com

<D

GG

\/ O

Indirect
TAXES

NEWS

Contact

GGl | Geneva Group International AG
Schaffhauserstrasse 550

8052 Zurich, Switzerland

T: +41 44 2561818

E: info@ggi.com

W: www.ggi.com

W: www.ggiforum.com

Let us know what you think about
FY! — Indirect Tax News, we welcome
your feedback. If you wish to be re-
moved from the mailing list, please
send an email to info@ggi.com
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